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| NTRODUCTI ON
The Plaintiff is the wi dow of Al fonso Cchoa who was
killed along with 8 other people by a | arge aval anche while heli -
skiing in the Bugaboos. The accident occurred on March 12, 1991 on
a run known as Bay Street. Twel ve skiers and their guide, the

def endant Jocel yn Lang, were beginning the last run of the March 12
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af t er noon. A description of the day's skiing and the events
| eadi ng up to the aval anche and its aftermath were provi ded by one
of the skiers who survived. Jeffrey Blonberg provided a statenent

to the RCW° shortly after the accident and testified at trial as

wel | . Most of the description which follows is taken from M.
Bl onberg's testinony at trial. He was articulate and conpletely
reliable in giving his evidence. | accept and find as fact all of

the factual matters to which he testified.

It was the third day of the week's skiing and the skiing
conditions were spectacul ar. Approxi mately one-half of the 44
skiers of that week in March elected to return to the | odge in the
afternoon at the end of the run before Bay Street. Dean Walton and
Jocel yn Lang, defendants, put together two groups of eleven and
twel ve respectively fromthe skiers who wi shed to continue skiing
alittle longer. They assenbled at the base of the [ ast run nanmed
Holy Shit. Dean Walton's group was ready first and so was flown to
the top of Bay Street. M. Walton testified that it was his first
time skiing Bay Street, which is a spectacul ar 2500 foot aval anche
path run. He had received advice from Leo Gillnmaier, the nost
seni or and very experienced guide al so guiding that day. When al
five guides skiing that day nmet for the noon neeting and
informati on exchange, a decision was made to ski Bay Street if

| ogistically appropriate. M. Gillmier explained the detail ed
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| ayout of the terrain to M. Walton and advised himto ski close to

the trees on the extrene right of the skiers right run.

M. Walton and his group descended from the helicopter

landing to the entry to the run which is through a rocky shoul der.

Bay Street is nmade up of three bow shaped features,
convergi ng about mdway down the slope into one |arge pathway to
the bottom Evidence at trial was that all three bows can and
have been skied in the past. The group planned to ski the right
bowl. After M. Valton had | ocated the best route down around the
first group of trees, he found the way described by M. Gill maier
and led his group of guests down the run. He found the run to be

excel I ent skiing.

Before M. Walton reached the bottomw th his group, M.
Lang arrived at the helicopter |anding and radioed M. Walton for
an update of information. He reported where he was and that the
skiing conditions were very good on the right side of the right
bowl run. M. Lang then instructed her group of twelve to foll ow
her to the entry on the shoulder. She instructed them once they
regrouped at the entry, to ski down to the next re-group spot about
ten turns down, to stay in to the right and not to go out further
than the Walton group's tracks. She stated that on the upper part
of the run there exists a feature causing a blind spot where the

sl ope bel ow cannot be seen, and that there is a large island of
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trees toward the mddle of the right bow chute which could cause
the skiers and the guide to | ose sight of one another, a situation
to be avoided if possible. Further, the way through the trees was
narrow and skiers should foll ow one after the other, spaced out a
bit and only one at a time. Ms Lang also instructed the group to
re-group in the 30 to 40 yards that would be between her and the
trees. M. Lang went first. She stopped about 50 neters fromthe

entry, near the trees and watched her group conme down.

After four or five skiers had reached Ms. Lang, a CGerman
ski er came next but swung wi de of the existing tracks. M. Lang
realized that she had not adequately conveyed the instructions to
hi m because he di d not speak English and she had not spoken to him
in German. She yelled at himto come over to her. One ot her
person follow ng after the German skier also swng w de. These
skiers had made their way back to the regroup spot when the tenth
skier was just noving toward the chute fromthe entry. This skier
was Jeffrey Blonberg, who was one of three skiers still to ski
down. M. Bl onberg noved ahead of another skier who had hesitated
for about twenty seconds or so. He testified that as he noved
forward and down into the trees preparatory to going onto the
sl ope, M. Leach, who was his partner and bringing up the rear above
him vyelled "aval anche". M. Blonberg froze in his tracks and
observed that bel ow hi mei ght people had forned a jagged line with
Ms. Lang and that his friend, M. Karetsky, had already skied onto

t he sl ope and was about five feet above Ms. Lang, noving toward the
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ot hers. M. Blonberg heard nothing but watched as an enornous
tidal wave of snow rushed past him sweeping all before it. M.
Bl onberg was about fifteen to twenty yards from the edge of the

aval anche as it rushed past him

Ms. Lang testified that as she was watching and waiting
for the last three skiers to join the re-group she suddenly felt
t he snow nove under her skis. There was no warning sound. As she
felt it nove, she yelled for her group to head for the trees which
were only about ten nmeters away. There was no tinme to even nove
and ski out. The snow envel oped Ms. Lang. She, along with the
nine other skiers in the re-group, were swept down the slope. M.
Lang was the sole survivor. In the circunstances, her surviva

with only very minor injuries was a mracle.

A textbook rescue was undertaken within nmonments. All of
the nine skiers' bodies were |located wwthin 45 mnutes. It was
clear fromthe way in which they were found that the inpact of the
snow and obstacles had killed them It was unlikely that any had

suf f ocat ed.

The plaintiff did not allege that there was any
negli gence or problemw th the rescue procedures. The plaintiff
says however, that the defendants were negligent in taking guests
on to Bay Street on March 12, 1991. The plaintiff says it would

have been obvious to a conpetent heli-ski guide that there was a
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potential deep slab instability in the snowpack on upper Bay Street
in the skiers' right bow, and given the terrain features of the
Bay Street run, no guests shoul d have ever been taken there, unless
snow stability tests were done to adequately test deep |layers for

instability.

This action is for danmages arising from the alleged
negl i gence of the defendants, which the plaintiff says resulted in
the loss of Alfonso Cchoa. The death of M. Cchoa left his wife
wi t hout a husband, six children without a father and the famly

wi thout its only provider.

After 90 days of trial the issues in this case come down
to these. First was Ms. Lang, the | ead and seni or guide on the Bay
Street run, crimnally negligent in taking her guests on the Bay
Street run? Second, if Ms. Lang was not crimnally negligent, was
t here negligence of any or all of the defendants in relation to
taking guests onto Bay Street March 12, 1991? Third, M. Ochoa
signed a wai ver of liability for negligence applicable to this week
of heli-skiing. Is the waiver binding on M. GCchoa (and
subsequently his estate) and if so, does it cover the negligence

al | eged?

The length of the trial bears sonme comment. The Court
took a view of the Bugaboo Lodge, the heli-ski feature and Bay

Street in April of 1995. This view involved approxi mately four
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stops in the helicopter at places where skiers would be dropped of f
or picked up. Photographs and sketches were provided in advance,
as well as excerpts from various expert reports dealing wth
terrain and snow conditions at issue. At one point during the
view, | was |looking up at a particular terrain feature at or near
the Bay Street run and ny attention was directed to a phot ograph of
t he sane area. | noted that the two views were quite markedly
different. This experience, while not intellectually unexpected
nor somet hi ng whi ch coul d not have been pointed out at trial as the
evi dence went in, was a cogent rem nder of the [imts of trying to
assess decisions made by professionals in their particular
envi ronment fromthe perspective of evidence pictorially presented
in acourtroom The view was invaluable in assisting the Court in
trying to put perspective on the evidence as it was heard. It also
denonstrated the necessity for expert evidence from as many

per spectives as possible.

The plaintiff alleges negligence in the exercise of
prof essional judgnment in an area in which professional judgnent is
made up of a great deal of experience, technical expertise and snow
science. The defence was vigorous. It was apparent to the Court
that CVH treated the matter as if heli-skiing as a commercially
vi abl e sport was at issue. As the matter devel oped that defence
was appropriate. Wenever the defence attenpted to prove that sone
CVH practice under attack in aval anche forecasting and guiding

foll owed the standards in the aval anche forecasting industry, the
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plaintiff asked the Court to find, if it found in favor of that
defence position, that the industry standards were negligent. At
times the trial took on tones of a Royal Commi ssion into the
viability of the sport of heli-skiing. The industry of aval anche
forecasting was heard from and standards in that industry in
general and forecasting and guiding in heli-skiing in particular,
wer e canvassed at |length. Every attenpt was nade on both sides to
allow the Court to make considered deci sions. This took tine.
Fortunately, this is not a case where the Court is left at the end
of the day wshing that certain information had been nade

avai | abl e, but was not.

The second area that necessitated a great deal of tine
was the claim for danages. M. Ochoa was a very successful
busi nessman in Mexico. The Court heard evidence that he was in
sonme sense, either by volume or by nmarket share, nunber three in
the steel industry. In addition, M. Cchoa was a risk-taking
entrepreneur, who not only was not an enployee with take hone
cheques to use as a benchmark of his financial contributionto his
famly, but he was an unorthodox businessman, who apparently by
sheer force of ingenuity and personality shaped what was on its way
to becoming a form dabl e business enpire. Along with numerous
properties and busi nesses owned by M. Cchoa at the time of his
death, either with his brother, Francisco, or other business
partners or his wife, several projects of considerable potenti al

val ue were in the begi nning stages of either planning or execution.
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He was partway through buil ding a new hone on about el even hectares
of land in Guadal aj ar a. He had conmmenced executing his plan to
build a mni-steel mll. M. Cchoa operated successfully in the
Mexi can busi ness environnent. The evi dence was uncontroverted that
his income tax returns bore little relationship to his incone
stream He owned or had the wuse of five hones, several
aut onobi l es, a | arge sail boat, horses, and small airplanes. There
was a staff of persons working in his hone environnent. Many of
his assets and donestic staff were maintained through one or
anot her of his businesses. He co-owned nost of his businesses with
his brother, Francisco and both of their private and famly
expenses were paid through the businesses. Thus, to denonstrate
M. Cchoa's net worth and reasonable future expectations at the
time of his death is an exercise in unorthodox assessnent. As a
basis for the damages claim a "consunption chart" was prepared.
Essentially, Ms. Cchoa with considerable |egal and accounting
hel p, attenpted to itemze the material aspects of an opul ent
lifestyle and provide the Court with a reasonable estimate item by
itemof the cost to provide and maintain it. To provide evidence
whi ch was persuasi ve and reasonabl e, a great deal of tine was given
to Ms. Cchoa and many other wtnesses to provide sonme hard
evi dence and nuch descriptive evidence to convince the Court that
a considerable anount of noney in American dollars was expended
regularly over at least the last four or five years of M. Cchoa's
life to provide a particular lifestyle for the famly. The average

amount was approxi mately $500,000 (U.S.) per year. At the sane
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time, clearly M. Ochoa was expandi ng his busi ness, and his incone
generating ability was increasing. It is this increase in incone
generating ability which is the main conponent of the damages
claim Ms. Ochoa was forced to sell all of M. QOchoa's incomne-
generating assets and his property to his brother in an unfortunate
transaction. Thus, she has realized the value of the incone-
generating assets and no claim on the defendants for |oss from
those can or is being made. The claimis essentially for the
conmponent of the i ncome-generating busi ness which was | ost with the
| oss of M. Ochoa. Hi s personal energy and abilities were, on the
evi dence, considerable. There is a |oss which cannot be captured
by sale of the businesses thenselves without him at the helm
Al so, there is the claimfor the expectation, if any, that he woul d
have continued to generate nore wealth by continuing to build his
busi nesses. Again that is only conpensable to the extent that such

future gain is attributable to his unique gifts.

The defence posed difficult and cogent points inrelation
to such a claim What of M. Ochoa's debt at the tinme of his
death? \What of the lack of stability in the Mexi can econony with
t he devastati ng deval uati on of the peso and the 1994 near coll apse
of the econony? Was the unfortunate sale of nearly all the
properties and businesses to M. Ochoa's brother, Francisco, for
less than two mllion dollars (U S.) a situation of a good deal for
Ms. Ochoa in view of the | arge debt | oad apparent at the tinme and

her potential large liability, or, was it a forced transaction by
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a greedy brother-in-law, who took advantage of a wdow with six
children who was not a Mexican national and who was not a busi ness

wonan?

| heard a great deal of evidence from Ms. Cchoa about
her Iife wth Alfonso Cchoa, its material and non-material riches.
| found her entirely credible. In fact, she inpressed ne as an
intelligent, observant, insightful and honest person. She
acknow edged what she did not know. She attenpted to provide sone
help to the Court in assessing the value of nmuch of which had been
part of her life materially with her husband when, as she
acknow edged, there could not really be an accurate val ue assessed.
She showed no inclination to exaggeration. She withstood a fair
but thorough cross exam nation of both her credibility and her
factual information, wth grace. To the extent any of the
information or evidence in this action, in relation to the effect
of the waiver signed by her husband or the danages claim depends
on accepting her factual information as she observed or experienced

sonmet hing, | have no hesitation in accepting it.

She experienced a devastating | oss as of March 12, 1991.
Her marri age appeared to be an unusual |y good one. She shared nost
aspects of her husband's life, both business and pleasure. They
had six children. M. Cchoa was clearly closely involved with his
chi | dren. He was a loving, giving parent who took pride in his

children's acconplishnments. He included his children and his wife
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as often as possible in his many activities. He cycled, sailed,
ski ed, swam and soci alized with an ent husi asmwhi ch was mat ched by
hi s enthusiasm for business. He had plans for his children which
included attending top universities and business careers. M.
Cchoa hinself did not attend university. He was that rara avis, a
sel f-made man, who appreci ated t he advant ages of an education. H's
ol der children, though still young at his death, did not appear to
have natural gifts for academ c success. They were in awe of their
father, inspired by himand proud of him Wen he died, the ol der
children were left a bit rudderless, no |less so because they
qui ckly nmoved from Mexico to their nother's famly's hone in San
Diego, California. There was no business left for them to grow
into as had been planned by their father. Ms. Cchoa has had to
cope, not only with the loss of a beloved husband with whom she
shared nost of her activities in their life, but the rock on which
her children's future was dependent. She was still young and
vibrant at the tine of his death. She is still a young woman, but
coping with six children, the three oldest boys who were
adol escents at the tinme of their father's death, has been
difficult. The famly, especially the older children, are stil

traumati zed by the loss of their father.

l. CRI M NAL NEGLI GENCE
The plaintiff in its final anended pleadings alleged
crimnal negligence or conduct of a crimnal nature against Dean

Wal ton, Jocelyn Lang and Canadian Muntain Holidays (CWvH),
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apparently vicariously. At the end of the trial, plaintiff's
counsel seened to concede that the only evidence upon whi ch such an
all egation could rest was against Ms. Lang. No subm ssions were
made i n support of such a finding against either M. Walton or CVH,
and | find that there is no basis for such a finding agai nst them

| wll deal with this allegation against M. Lang.

The plaintiff relies, inlarge part, on a decision of the
Suprenme Court of Canada in R v. Creighton (1993), 105 D.L. R (4th)
632 (S.C.C.) to state the test for determning if conduct is
crimnally negligent. The plaintiff sumarizes the | aw as fol |l ows:
On a charge of crimnal negligence, the test is one of
reasonabl eness, and whether the conduct in question
reveals a nmarked and significant departure from the
standard whi ch coul d be expected of a reasonably prudent
person in the circunstances.
| cannot agree that this fairly captures the test for crimna

negl i gence devel oped in Creighton.

First, to establish <crimnal negligence one nust
determ ne negligence. The acts or om ssions conplained of nust
depart from a reasonabl e standard. Second, the acts or om ssions
must be nore than a departure from a reasonabl e standard. There
must be a nmarked departure in all the circunstances of the case.
Third, having found a marked departure from the standards of
reasonabl eness, one nust be able to infer on an objective foresight

test that the defendant failed to direct his or her mind to the
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risk and the need to take care. However, the essential elenent
which illum nates the concept of narked departure is that of
reckl essness. At page 679 of theCrei ghton decision the actus reus

is described as foll ows:

This may consist in carrying out the activity in a
dangerous fashion, or in enbarking on the activity when
inall the circunstances it is dangerous to do so.

It is agreed that the only acts or om ssions comrtted by
Ms. Lang on March 12 which could be the basis of a finding of
crimnal negligence, are those occurring when she arrived at the
top of the Bay Street run with her guests. All decisions which |ed
up to their arrival at Bay Street were decisions agreed to by al

t he CVH gui des skiing that day.

The standard of care required of Ms. Lang was that of a
fully qualified, experienced, pr of essi onal hel i - ski gui de.
Further, it is agreed that Ms. Lang enbraced the standard that it
is the job of heli-ski guides to always be observant for the
unexpected, and to continually test conditions. The decisions by
hel i -ski guides have a very low shelf life. It is agreed that
having decided to ski the right side of lower Bay Street and
enbarking on that run after landing the helicopter, if at any tine
Ms. Lang thought or felt sonething was not as expected, she would

and could abort the run.

1996 CanLll 378 (BC SC)



23

24

15
The plaintiff submtted that as Ms. Lang approached the
shoul der entry onto | ower Bay Street she "checked out." I n ot her
wor ds, she stopped thinking and functioning as a professional heli -

ski gui de.

The only evidence that Ms. Lang stopped "l ooking" was
t hat she did not do any tests, formal or otherw se, for deep | ayer
instability in the snow pack in the entry to the slope. In the
ci rcunstances did this render her acts dangerous or reckl ess of the
risk that there was a deep layer instability? In ny view the
evidence is absolutely overwhelmng that her failure to do any
test, formal or otherwise, for deep layer instability as she |led
her guests onto the slope, was not reckless, dangerous or even a
mar ked departure fromthe standard that one shoul d be observant at
all tinmes. It was the assessment of all the guides before deciding
to ski lower Bay Street, that there were no concerns about deep
| ayer instability in general, or onthat runin particular. It was
not the practice of any of those persons with heli-ski experience
who gave evidence at trial that tests designed for deep |ayer
instability be done before taking guests on a run such as Bay
Street in conditions such as those thought to exist on March 12.
However, the plaintiff argued that Ms. Lang did no tests at all
That is, she did not even test for surface instability. She
denonstrated no acts of being observant of conditions expected or
unexpected. In large part this argunent rests on an interpretation

of the evidence of both Ms. Lang and M. Newman, who is a heli-ski
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gui de and who was the manager at the Bugaboo Lodge in 1990-1991.

Ms. Lang said in evidence, she did no testing, including no sk

pol e testing. She did not say she did not observe the snow
conditions while skiing as she testified she normally woul d, that
is, through the "feel" of both her skis and her ski pole planting.
Ms. Lang did say she noted as she went through the entry to | ower
Bay Street, that she could feel the snow quickly get deeper. She
also testified she did at |east one pole plant to get a sense of
the layering in the gully. The plaintiff interpreted Ms. Lang's
evidence to be she did no testing, not even of the type she

testified she normally did.

M. Newman testified he "tested" snow as he entered the
Bay Street run on previous occasions and would routinely test on
his entry to all runs. He tested by "janm ng ny ski poles in as

went across, feeling the layering of the snow'.

From ny observation and evaluation of Ms. Lang as she
gave evidence over many days there is no reason to doubt that she
did remai n observant and that she did the kind of testing on March
12 she usually does as she skis and the sane type of testing as
descri bed by M. Newran. No evidence given coul d support a finding
of crimnal negligence against Ms. Lang and | find she was not

guilty of such conduct.
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I'1. NEGLI GENCE
The second allegation upon which the claim against al
defendants is based, is negligence. That allegation is not so

sinmply di sm ssed.

1. Law

This is an action arising froman acci dent whi ch occurred
whi |l e highly trained professionals were exercising their skill and
judgment. The accident occurred, it is admtted, because a m st ake
was made in the assessnent of the stability of a slope in relation
to aval anche risk. The issue is was that m stake the result of an
error in judgnment or skill or both which fell below a reasonable
standard in the aval anche forecasting profession, or, if not, are

t he industry standards unreasonable? As the plaintiff argued:

Liability in tort will only arise where a defendant has
transgressed the standards to be expected of a reasonabl e
man, not where he has acted wth due care but
nevert hel ess made what turned out to be a wong deci si on.
Fridman, The Law of Torts, (1986), Vol. 1, at p. 289.

The characterization of the m stake or nistakes nade as errors in
j udgnment as opposed to want of skill does not renove the i ssue from

potential liability. The issue is what is the standard of care
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bel ow whi ch a prof essi onal heli-ski guide cannot fall in exercising

j udgment or skill or both.

Fortunately there are a few cases emanating from this
jurisdiction which have set out the standard in circunstances

simlar to these.

In Lowy v. Canadi an Mountain Holidays Ltd. (1987), 40
CCLT 1(B.C.CA) the Court of Appeal in setting a standard for

conduct in the heli-ski industry said this at page 11

Did the defendant exercise reasonable care in the
ci rcunst ances.

In Scurfieldv. Cariboo Helicopter Skiing Ltd. (1993), 74
B.C.L.R (2d) 224, another B.C. C. A case dealing with an aval anche

accident in a heli-ski operation, the Court said at page 225:

It is not contended that the defendants had a duty
to ensure that their guests were kept away from al

pl aces where aval anches could occur in the context
of helicopter skiing that would be inpossible. |
think it correct to say the duty of care which | ay
on the defendants was not to expose their guests to
risks regarded in the business as unreasonably
hi gh, whet her fromaval anche or any ot her hazard to
which participants in the sport are normally
exposed. To enjoy the excitenment of skiing in
nmount ai n wi | der ness ar eas partici pants are
necessarily exposed both to risks which the careful
skier is able to avoid and certain risks al so which
such skiers may be unable to avoid, including sone
ri sk of being caught in an inescapabl e aval anche.
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There can be no doubt that the determ nation of what
constitutes an unreasonably high risk nust be in the eyes of a
reasonabl y conpetent heli-ski guide. And perhaps nost inportantly,
the approach as to what constitutes a reasonable or unreasonabl e
risk in any given circunstance from the point of view of a
reasonably conpetent heli-ski guide nust not be ascertained in
hi ndsight. As to the inportance of this approach, L'Heureux-Dubé,
J. in LaPointe v. Hospital Le Gardeur, [1992] 1 S.CR 351
(S.C.C) at p. 90 said:

As a general rule, the obligation of a physician and a
hospital toward a patient is not one of result but of
nmeans, that is an obligation of prudence and diligence
whose violation is not to be assessed subjectively by
i nqui ring whet her the author of an act or om ssion has
done his best, but rather according to an objective and
abstract criterion under which the court asks what
anot her doctor, another specialist ... of ordinary and
reasonabl e know edge, conpetence and skill would have
done in circunstances simlar to those in which the
person whose conduct is to be judged found hinself or
her sel f

: courts should be careful not to rely upon the
perfect vision afforded by hindsight. In order to
eval uate a particular exercise of judgnent fairly, the
doctor's limted ability to foresee future events when
determ ning a course of conduct must be borne in mnd.
O herwi se the doctor will not be assessed according to
the nornms of the average doctor of reasonable ability in
the same circunstances but rather wll be held
accountabl e for m stakes that are apparent only after the
fact

Utimately, the plaintiff's case depends on the Court

maki ng one or nore of the follow ng findings: 1) that the decision
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to ski Bay Street on March 12, made by all five guides, was a
deci si on based on negligent application of the skill and know edge
of reasonably conpetent heli-ski guides; 2) that Jocelyn Lang, the
gui de in charge when the aval anche rel eased killing nine people,
i ncludi ng Al fonso Cchoa, failed, in deciding to ski Bay Street when
she did, to exercise the skill and care of a reasonably conpetent
heli-ski guide; 3) that the CVH system for aval anche forecasting
is below the standard in the aval anche forecasting profession; 4)
that the industry standards for avalanche forecasting are

negl i gent .

The plaintiff says Lower Bay Street on Mrch 12
constituted an unreasonably high risk to which guests should not
have been exposed and all five guides should have known that. In
particular, Ms. Lang, at the tinme she took her guests onto the run,
coul d have avoi ded the accident through the exercise of reasonabl e

j udgment and by proper testing.

2) Experts
A Plaintiff's experts
The primary evidence upon which the plaintiff relies to urge
the Court to make the findings outlined above is that of two

experts, M. Dick Penniman and M. Rene Boi selle.

M. Penni man:
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M. Penniman was qualified as an expert in aval anches,
particularly control, forecasting, hazard mtigation and hazard
zoning, as well as education and instruction. In addition, he was
qualified to provide opinions in ski safety for comrercial skiing
operations in organized ski areas, heli-skiing and backcountry

ski i ng.

M. Penni man has consi derabl e experience in ski safety
and in teaching ski safety and aval anche control to backcountry
skiers. The limtations of M. Penninman's background are: he has
no experience with heli-skiing in western Canada; his experience
with alpine conditions is |limted; he has two to three years'
experience as a forecaster - none as a dedicated forecaster at a
ski operation; he has done no research on aval anches and his one
experience with a heli-ski operation was so |limted he did not know

how run sel ecti on was done or the size of the area.

M. Boiselle

M. Boiselle was qualified as an expert to give evidence
in snow stability assessnent and guiding practices for wnter
recreation in the backcountry. He was not qualified to give

evi dence of guiding practices in heli-skiing.

M. Boisselle may be, as he said, the busiest "aval anche
guy" in Quebec. However, there are no ongoi ng aval anche safety

operations in Quebec. M. Boisselle has no practical working
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experience in aval anche safety operations. He has no working
experience as a forecaster, as a snow technician or as a ski tour
gui de or heli-ski guide. Further, M. Boiselle is not an aval anche
scientist or researcher. M. Boiselle has a mechani cal engineering
background and has a research interest in aval anche control. He
al so has know edge of aval anche theory acquired as an educator

M. Boiselle has considerable experience as a ski tour guide and
backcountry skier. He has participated as an assi stant gui de and

climbing instructor with the Al pine Cub of Canada.

B) Def endant s’ experts

Dr. M ung

Dr. MCdung was qualified to provide opinions on
aval anche science, aval anche forecasting and snow stability. I
pl ace a great deal of weight on the evidence of David McCung. Dr.
McClung brought to the task at hand a formdable array of
qual i fications. He is a professor of Geophysics at UBC and his
academ c teaching and research has focussed on the science of
aval anches. Not only is he a prolific researcher and teacher in
this area, covering aval anche forecasting and aval anche nmechani cs,
but from a practical point of view, he also has extensive
experience in the nountain ranges of the world, including the
H mal ayas, in which he has participated in a nunber of expeditions
as an informal aval anche consultant. He has chaired the Techni cal
Conm ttee of the Canadi an Aval anche Association in which role he

has had significant input in the devel opnent of the standards in
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Canada and el sewhere for aval anche forecasting. Hi s research has
extended to devel oping neans to evaluate the way experts forecast
aval anches. Al so, he has developed with others, neans of

guanti fyi ng aval anche ri sk.

He has contributed chapters to classical wrks on

aval anche forecasting, such as The Aval anche Handbook. Dr. MC ung

was particularly hel pful because he has refl ected upon and exposed
his reflections to expert peer review on aval anche forecasting
trai ning and aval anche nechanics. Hi s perspective is not that of
a commercial heli-ski operator. H s perspective is broad by

experience, training and intellectual habit.

Chris Stethem

M. Stethem was a defence expert qualified to provide
opinions in snow stability assessnent, avalanche forecasting,
aval anche accident investigation and snow safety for operations
subj ect to aval anche risk. M. Stethem has been heavily invol ved
in snow safety for operations subject to aval anche risk. He has
been i nvol ved wi t h t he Canadi an Aval anche Associ ation, particularly
its education program He has taught and assisted in the
devel opnment of the Level | and Level |1 Aval anche courses which
have becone a requirenment for sonmeone to receive full certification
as a nountain guide. M. Stethemhas done extensive research into
aval anche acci dent investigations. He, through his own consulting

firm enploying expert assistance fromothers on a project basis,

1996 CanLll 378 (BC SC)



42

43

44

24
has provided consultation on various snow safety progranms
t hroughout Canada and the U S A. . These include projects in
aval anche forecasting, control and eval uati on of such prograns for
the federal and provincial governnments, industry and recreational
ski facilities including nunmerous heli-ski operations, one of which

is CWVH.

M. Stethem has witten nunerous papers relevant to
aval anche matters and participated in what are considered to be the

prem er conferences for aval anche or snow science nmatters.

Clair Israel son

M. Israelson investigated the accident imediately
foll ow ng the evening of the aval anche at the request of CVH He
has been with Parks Canada for over 25 years and is one of the
pi oneers of aval anche forecasting prograns for recreational skiing
areas and hi ghways under federal jurisdiction. He is a teacher
and contributor to course material for the Level | and Level |
Aval anche courses. He was the Aval anche forecaster for the Lake

Loui se area in the md 1970s.

Jack Benneto
M. Benneto investigated the Bay Street accident for the
coroner's office. He is currently manager of the Aval anche program

with the Mnistry of Transportation and H ghways. M. Benneto was
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a heli-ski guide with CvH for four years and then an aval anche

forecaster for B.C H ghways.

O her persons heard from with extensive expertise in
aval anche forecasting, heli-ski guiding and aval anche safety
st andar ds were nunerous and all were either enpl oyed professionally
by CVH now or at the tinme of the accident. | was inpressed with

their expertise, honesty and integrity.

There is no question in this case that the resol ution of
the issues involving findings of negligent conduct depend on the
assistance of expert evidence. A determnation of the
appropri ateness of the decisions in question nmade by the guides
involves an wunderstanding of highly technical matters. I'n
addition, the interpretation of the evidence, decisions made and
the el ements which make up the matters to be considered in making
the decisions in question are all a matter of professional skil

and judgnment requiring specific experti se.

The Court heard a great deal of expert evidence. The
expertise of the persons who were qualified to give opinion
evi dence was never questioned. There were questions raised about
various experts' abilities to opine in specific areas, and
appropriate limtations were inposed on the evidence to be given.
However, each of the experts brought sone | evel of expertise to the

questions with which assistance to the Court was proffered. All of
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the experts, whether for the plaintiff or the defence, were
sufficiently disinterested in the outcome of the trial that there
was no basis for discounting the weight of the evidence given for

bi as or undue advocacy for one side or the other.

M . Penni man, an expert for the plaintiff, caused ne sone
concern by both the content and style of his evidence. He appeared
to me to be an advocate for a particular point of view — that is,
he was dogmati cal |y, but unconvincingly critical of el enents of the
CVH system for aval anche forecasting and of the judgnents made by
t he gui des based on that system He was rarely inhibited by his
own | ack of experience in heli-ski guiding or any kind of guiding
in terrain like that in the Bugaboos. He occasionally used
i nt enperate and enotive | anguage whi ch served to further underm ne

ny confidence in the soundness of many of his opinions.

In this case, unlike that before M. Justice Gould in
1985 (Lowy v. CWH (1985), 33 C.C.L.T. 261 (B.C.S.C.) involving an
aval anche acci dent and i ssues of negligence alleged on the part of
CWH and its guides, none of the defence wi tnesses, even after
t hor ough cr oss- exam nati on, adopted the plaintiff's position on any
of the disputed facts said to be contributory to the aval anche. In
this case, the plaintiff's experts maintained that the conduct of
the guides on March 12, the conclusions they drew from the data
they had, their actions in deciding to ski Bay Street the afternoon

of March 12, and their actions or non-actions in skiing it, were
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i nconpetent and fell below any reasonabl e standard for a nountain
gui de | eadi ng guests. The defence wi tnesses, no matter fromwhich
perspective they came —— heli-ski guide; investigator for the
Coroner; academ c and nountaineering background or highways
aval anche control director — all negated t he standards demanded or
required by plaintiff's experts as applicable to the aval anche
forecasting industry or heli-ski guiding. No defence expert
quarreled in any significant way wth any of the steps taken

concl usi ons drawn or actions taken by the guides inrelation to the
data col l ected, reviewed and interpreted by the guides in deciding

to ski Bay Street or in the actions taken while skiing it.

In order to conme to any conclusion on the viability of
the plaintiff's position, it is necessary to choose anbng experts
opi nions. The three nost notable areas of difference between the
plaintiff's experts M. Penniman and M. Boi sell e and the defence's
experts M. Stethemand Dr. McClung were: 1) what interpretation
shoul d be placed on the February 26 snow profile of Bay Street?
2) what reasonable conclusion could be drawn from aval anche
occurrences observed prior to skiing Bay Street relevant to Bay
Street i.e. Holy Shit, Done Face, Evelyn's Crevasse and others?
and 3) whether Bay Street should ever be skied with guests w thout
doing tests for deep layer stability or a snow pit prior to going
onto the slope, and if so, whether it should have been done March

127
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| have no difficulty in preferring the evidence of either
Dr. MCung or M. Stethem over that of M. Penniman or M.
Boi sel | e. The range of experience in both nountaineering and
aval anche forecasting generally, and specifically, in relation to
a nountai n range |i ke the Bugaboos and heli-ski industry standards,

was far greater for the defence experts.

However, the case presented by the plaintiff cannot be
di sposed of sinply by choosing anbng experts. An analysis of the

evi dence given i s necessary.

3) Evi dence

A Backdr op

The backdrop to any anal ysis of the deci sions made by the
guides in 1991 is the CVvH snow stability assessnment system There
was no serious, or at | east general, attack on the systemitself as
negl i gent . However, certain practices which form part of the
systemwere attacked as negligent and | will deal with those | ater.
There was no suggestion that the system was not in place and
operating in the Bugaboos in 1991. The Court heard numnerous
descriptions of the system and sone of its conponent parts were
marked as exhibits at trial, such as the Season's Profile Chart
(Exhibit 12) kept at the |odge and updated every day. A parti al
summary description of the systemwas given by Dr. MC ung during

his testinony:
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-aval anche forecasting is about data collection and
analysis; the principle problemis with respect to the
tenporal and spatial variability of the snow cover

-information cones froma variety of sources and one of
t hose is observations while skiing.

-it is a cumul ative process starting fromthe beginning
of the winter, nonitoring the snowack and the weat her,
keeping track of skiing and all the different tests that
are done and all the observations and in particular
di scussion with fellow guides at the guides neetings;
[it] includes the stability tests and snow profiles taken
at the study plots.

-this constitutes an i nmense dat a base col | ecti on t hrough
the entire winter.

-so one's perceptions and one's actions are based not

just on what one is observing today but there is a
hi story involved and that is very inportant.

CWVH has evol ved the systemover many years. Consultants
are brought in at | east annually for week-Iong workshops to di scuss
upgrading the system in light of the latest information and
experinmentation available. Every CVH guide attends that one week
retraining workshop every year no matter how many years he or she

has been guiding with CvH or anyone el se.

The evidence regarding the forecasting system was
| engt hy, detailed, and overwhelmng in its thrust and convincing
that heli-ski operations in general and CVH in particul ar, have
devel oped sophisticated data analysis and the |largest data
gat hering systemin the aval anche profession. Duncan Brown worked
as a heli-ski guide with CVH Before joining CvH in 1990, M.

Brown worked at Rogers Pass for Parks Canada for three wnter
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seasons. His position at Rogers Pass was as an Assi stant Aval anche
Qoserver in the Snow Research and Aval anche Warning System
Conparing the systemof data collection and anal ysis in the formof
records used for aval anche forecasting between that used i n Rogers
Pass and that used in the Bugaboos, M. Brown testified as foll ows:
Well, | think there is no other operation that's
conparable to heliski guiding in the anount of
information that we have at our disposal. Wen you have
five experienced peopl e spending all day in the snowack,
there's --- or in the environnent observing, and you have
t he unbel i evabl e nobility of a helicopter, the difference
between the information you gain there and the
information you gain froma few renote wi nd stations and

study plots and -- and observations you make driving
along a highway, it's -- there is no conparison.

The process invol ves heavy reliance on communi cati on and
exchange of information anong gui des on an ongoing basis. There
are two formal guides neetings each day in which data from every
source i s eval uated and di scussed. In the norning neeting the runs
and schedul e for the day are di scussed, planned and deci ded upon.
Because any decision to ski a run can be changed with new
i nformati on obtained as guides ski and observe, alternatives are
al so discussed. At lunch, guides conme together to discuss
observations made in the norning and firmup the schedule for the
afternoon. The rule that no run is skied unless all guides agree
requires that all neet and consider information relevant to a run
before commtting to ski it. However, since if only one guide has
an objection to skiing a run it is not skied, all information is
constantly exchanged and di scussed t hroughout the day. The evening

nmeeting provides a forumfor evaluation of the day's information,
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a stability evaluation is produced and information gathered is
forwarded to the regional information exchange, a service used and
contributed to by many in the aval anche profession province-w de,

including relevant parts of Al berta.

Formal records are kept and information is charted and
graphed on a seasonal chart called the Seasons Profile. Cuides
work three weeks on and one week off. \When they cone back after
their week of f, they speak to the ot her gui des goi ng out and guests
| eavi ng, about the preceding week's skiing. They routinely review
the run lists for the previous week so they know where information
gat hered has cone from Also the stability evaluation, aval anche

| ogs and any snow profiles done are revi ewed.

In the informati on gat hering process, the skiing itself
is likely the single nost valuable source of information. The
gui des observe conditions while skiing and ski to nake
observations. Skiing itself is a test and then nunerous tests of
the snow stability are nmade whil e skiing. Fi ve gui des skiing up
to fifteen runs a day adds up to a very large nunber of

observati ons of snow conditions.

The plaintiff's expert wtnesses, M. Pennimn and M.
Boi sel | e, suggested that heli-ski aval anche forecasting principles
and systens are not appreciably different fromback country or sk

touring principles. Both plaintiff's experts have experience
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aval anche forecasting or doing snow stability assessnent in back
country skiing and sought to rely on that experience in critiquing
the system the principles used, and the decisions nade by the
heli-ski guides at CvH in 1991. Dr. McCung from both extensive
field experience and his academ c research perspective conpared t he

two systens and gave the follow ng testinony:

-there is a tenptation to |lunp together different kinds
of aval anche forecasting; in nmy viewit is unw se and
i nproper to do that because you have to | ook at the data
base in which the analysis is done.

-the amobunt of data available for helicopter skiing as
opposed to general backcountry skiing is the difference
bet ween ni ght and day.

-a weekend backcountry skier does not have study plots,
hasn't been there to nonitor the |l ayers all season; that
per son does not have |ocal skiing experience with those
terrain features.

-sonmeone in a helicopter skiing operation who has been
there the whole winter knows far nore about the deep
| ayers than sonebody that is a backcountry forecaster
t hat goes out and sanples the terrain fromtine to tine
and that influences the data collection.

-you cannot conpare it to a helicopter skiing operation
system based on cunul ative process, to say, genera

backcountry skiing or even forecasting for a highways
oper ati on.

B) Al | eged Breaches of Duty by the Defendants
The plaintiff particularized the breaches of
duty upon which she relies to ground the allegation of negligence
agai nst the defendants. | will deal with each of the alleged

breaches raised by the plaintiff.
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1) Failure to Recognize a Potential for Deep Layer
Instability in the week of March 10.

The defendants were confident that there was no deep
| ayer instability in the snow pack as of March 12, 1991 in the
Bugaboos. The plaintiff's position was that there shoul d have been
no confidence in an assessnent of no potential for deep |ayer
instability on arun like Bay Street in the week of March 10, 1991.
Four grounds or bases were advanced in support of this proposition;
(a) a failure to adequately review or interpret the February 26
snow profile; (b) an inadequate basis for extrapolating positive
i nformati on fromaval anche occurrences; (c) afailure to adequately
conply with CVMH s own operating procedures; and (d) an inadequate

| evel of know edge and skill of sonme of the senior guides.

(a) February 26, 1991 Profile

A snow profile is one piece of information which is in
t he category of inportant pieces of infornmation gathered regularly
to nmonitor the snow pack and its devel opnent over a season in
various locations. Asnowprofileis a formal gathering and noting
of information obtained from digging a hole in the snow, taking
certain measurenents, and making certain observations as to the
| ayering and the quality of the snowcrystals at various depths and
t he bondi ng bet ween | ayers. Nuner ous snow pits were dug over the
1990- 1991 season at the Bugaboos. Mst of themwere recorded on a

snow profile. On February 26, 1991, approxi mately two weeks before
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t he accident, Eric Sommer, one of the heli-ski guides, dug a pit on

| oner Bay Street as part of the snowpack nonitoring system

i) The February 26 profil e was i nadequately i nterpreted

The plaintiff argued that M. Sommer who did the profile
and all other guides failed to recognize that it showed potenti al
weak |ayers. This failure it was argued, resulted from M.
Sommer's failure to record properly what he observed and then the
other guides' failure to give proper consideration to what was
recorded. The plaintiff further argued that a slab configuration
was apparent in the profile indicating that the relative strength
of the | ayers was questionabl e and coul d change for the worse with
time. Thus, says the plaintiff, the February profile bore careful
and conti nuing scrutiny. The plaintiff says M. Somer incorrectly
concl uded, after doing the snow pit, that it was a strong snowpack
and that he had no concerns about the snowlayering. The plaintiff
says he may not have been correct when he said he observed rounded
crystals in a cluster or when he called it "nelt freezen" and said
it was not facets which are a snow crystal form associated with

weak bonding and instability.

The plaintiff further argued that M. Sonmer either nade
errors in his pit digging and investigations which were
subsequently put in the formof the profile and/or he nade errors
inrecording on the profile. Sonme of these errors alleged to have

been made by M. Somrer are the result of a failure of the CWVH
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aval anche forecasting systemto set standard neans of comruni cati on
used by all in recording what is seen. An exanple of the foregoing
is M. Sommer's recording the layer [at 126-137 cm] as "nelt
freezen". The words nelt freezen are a variant of the description
melt freeze. M. Sonmmer is German and speaks with [imted English.
Melt freeze has a specific neaning in snow stratigraphy - it is a
crystal formwhich is made up of individual crystals in clusters as
the result of free water. It usually forns as a result of solar
radi ati on or light rain producing free water transfer in the snow.
When testifying, M. Sommer described what he observed and then

labelled it as "nelt freezen".

Q What about clusters of nelt freeze crystals, what
do they nean to you?"

A That neans that the rounds sticking together and
then | can see the clusters.

Further, says the plaintiff, M. Somer either failed to
do a shovel shear test or failed to note it, if he did one. This
led to a possible false assunption about bonding strength of the

| ayer he designated as "nelt freezen".

The plaintiff says a careful analysis of the snowprofile

reveals that the layer |abelled nelt-freezen is anonmal ous.

The plaintiff also argued that the National Research

Counci| guidelines expect a shovel shear test to be done when
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digging a snow pit. | do not accept this as an "expectation"” or a
requi renent, the guidelines indicate it is a matter of judgnment of
the observer. | note that M. Somer said he did not performthe
test because "it was not weak for ne" which was an expression of

hi s judgnent.

The plaintiff's case on the February 26 profile depends on
di scounting the role of trust in the observer guides' observations

and concl usi ons.

(1i) The role of trust in the observer guides

The CWVH system as earlier described is based on all of
t he gui des eval uati on of data they observe and collect hourly. To
become a professional heli-ski guide, a significant anount of
experience, training and testing takes place before certification
is given. The certification process is rigorous: The study of
snow stratigraphy, all el enents of aval anche forecasting incl udi ng
how to eval uate snow crystals, |layers and bonding are all part of
the training. No one at trial disputed that certification as a
full nmountain guide was a designation nost, if not all, the heli-
ski guides at CVvH had. Only a few junior guides are at any one

time still in the process of receiving full certification.

| find wthout question that the data gathering and
eval uati on systemenpl oyed by CMHis consistent with the standards

in the industry. It has been devel oped, tested and inproved by
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persons who play a key role in developing the standards in the

i ndustry.

Essentially there are fewrul es and many gui deli nes. The
process of assessing the stability of the snowis a constant.
A fair description of the role of the guides in the process is

captured in excerpts fromthe cross-exam nation of C J. Stethem

A - | would say the industry standard is that a
gui de must al ways be | ooking, that a guide nust enploy
the cunulative process of stability and terrain
eval uation and that a guide nust |learn to recogni ze the
unexpect ed.

A Well, | think, to talk about the reassessnent
first, this is the cunulative process of evaluation |I'm
speaking of. You're constantly addi ng new observati ons
and reconsidering what you already know. That's the
process of ongoing stability evaluation. And | would say
that you constantly have to be observant what tests
you're taking at any given nonent in tinme, or what types
of observations you're taking at any given nonent in tine
will vary, but there's a cunul ative process over tine of
gathering this type of information.

And you continue meking observations and you
conti nue | ooki ng, do you not, sir?

A This, yes, sure. The observation process
begins at the beglnnlng of the winter and it goes to the
end of the winter.

. And it goes all day, every day you' re out
there, doesn't it?

A Yes. | would say you're constantly observant,
but what you are observing at what nonent in tine,
remai ns to be seen.
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In the process of gathering information and eval uating
it, how it is gathered, and how the information gathered is
communi cated to other guides is a matter of judgnent on the part of
the guide infornmed by guidelines, agendas and the general ability

to comuni cate anong a gi ven group of guides.

Certain kinds of information - including critical
information for a proper understanding of what a test of snow
stability such as a hasty pit reveals - are primarily dependent on

a very subjective sense of what is being seen or felt by a guide.

For instance, Dr. MCung anong other wtnesses,
testified that in relation to determ ning the nmeaning of certain
| ayering in a snowpack - how hard or soft it is, its crystal form
and size and what all observations of those sort say about snow

stability — is "best left to the observer.”" He said it this way:

The conplexity of snowis such, that you are nuch better
off torely on the observer; the |ooseness of grains can
be ascertai ned by sonebody there at the tinme; you can do
it with your hand.

In relation to whether any particular test should be
done, again the systemis dependent on the skill and judgnment of
t he observer. Chris Stethemtestified, the choice of whether to do
a shear test (a test which is one of the best tests for bonding)
should be based on observation while digging. Dr. Md ung

testified "it would be highly unlikely you would get a really
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negative indication with respect to stability using the shovel test

in a thick layer where crystals are clustered.™

The plaintiff argued that reliance on M. Somer's
observations of the snow crystal formas clustered rounds (a form
consistent with stabilizing or stability in a layer) is not
warranted by the totality of the evidence and thus, trust in this
observer guide was not prudent. The preponderance of credible
evi dence however, supports that M. Sommer saw clustered rounds,
not facets (a formnot consistent with stability in a layer) and

that the roundi ng process was conpl ete.

The plaintiff submtted that the failure of the guides to
properly scrutinize the profile was because either the profile was
never reviewed at all (because it was likely not conpleted in tine
for the February 26 evening gui des' neeting) or, it was |ikely not
reviewed formally; that is, in a focussed way with all guides
evaluating it either at the tinme it was created, February 26, or
March 12, before deciding to ski the run. The profile - if
properly reviewed at either tinme - should have raised questions
about the stability of the snowpack on Bay St. and pronpted further
i nvestigation, because properly viewed, the profile denonstrates

anomal ous fi ndi ngs.
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On an analysis of all of the evidence on this subject,
none of the "defects" identified by the plaintiff were denonstrated
as nore likely than not. First, essentially, no one could say they
remenbered specifically reviewwng the formal profile. This is not
surprising since, on the evidence of every guide and the experts

called by the defense, that profile did not raise a question of

instability in the mnds of the viewer. It did not show an anomaly
or sonething inexplicable or disturbing. The system is that
profiles are reviewed when conpleted. There is no reason to

believe this one was not.

Second, M. Somer says he reported verbally to the
guides his assessment of the snow stability he found and
subsequently profiled. He recalls doing so. There is no reason to

doubt the likelihood of that reporting.

Third, the whol e i ssue of what this profile shows or does
not show, and what its neaning is or was denonstrates a danger
whi ch should not be ignored. It is not unusual, when an enornous
tragedy such as this accident occurs, to review in mcroscopic
detail, in hindsight, what occurred leading up to the accident.
Such an analysis is necessary and productive for a nunber of
reasons such as learning fromthe experience and i nprovi ng systens
and procedures. But the analysis of the February 26 profile, urged
by the plaintiff is as much or nore specul ati on and conj ecture than

obvious fact. In its actual place in the context of the aval anche
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forecasting systemin place in the Bugaboos in the 1990-1991 wi nter
season, it was one piece of data, collected by M. Somer, a
professional heli-ski guide, wth absolutely no notive to
m srepresent what he observed to his coll eagues. Each gui de hol ds
in his or her hands not only the safety of the guests, but those of
the other guides as well. Wthin the systemas | have understood
it, the role of trust in the observer to observe relevant
information and to communicate it accurately is not msplaced. It
is central to the system It is the strength of the system
However, it can al so be a weakness. On a bal ance of probabilities,
| find there was no m s-comuni cation of relevant information from
t he hasty pit dug by M. Sonmer on February 26. | find he nade the
i nportant and rel evant observations fromthat pit about the state
of snow stability in the place he dug it on |ower Bay Street. |
al so find he communi cated the informati on adequately; that is, he
communi cated that he observed a stable snowpack with specific
identifiable |ayers. He m s-communicated to the extent that he
used the term "nelt-freezen" to communicate the type of crystal.
It was likely not a nelt freeze layer but rather a facetted | ayer
whi ch had undergone rounding and cluster formation. |In terns of
the stability of the snowack, | accept Dr. McC ung' s anal ysis that
it makes no difference what process resulted in the rounded

clusters.

It becane obvious during this trial that the lack of

clear and rigid rules for communicating the inportant details of
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observations in snow stratigraphy is a phenonenon throughout the
CVH system and any other system to which the Court was exposed.
The | anguage of aval anche forecasting is still in its infancy.
Each professional my have received training in a slightly
different scientific | anguage. That is, the codes for designating
snow stratigraphy differ slightly from jurisdiction to
jurisdiction. The use of term nology in textbooks, articles and
other materials before the Court was so inprecise as to not only
bewi | der the Court at tines, but also counsel and all w tnesses.
As soon as the problemwas identified in the courtroom steps were
taken to try to ensure that the same process or observation was
bei ng di scussed by the questioner and the witness. | point this
out because just as this lack of precision or standardi zati on was
a problemin the courtroom it also, to a |lesser degree, exists in
the field — | esser because the communication in the field, at
| east generally within CvH, is anong persons of simlar background
trai ning and often consi derabl e shared experience, and so arriving
at what is nmeant by the use of a word or synbol is easier to

acconpli sh

| find in evaluating the plaintiff's subm ssions on this
point, that again the evidence of Dr. MCung is nost helpful
After a thorough and searching cross-examnation Dr. Md ung
testified that fromhis evaluation the "profile was not a probl em
the crystals were rounded and clustered and weakness was not an

issue fromall the information."
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It follows fromthe foregoing discussion that there can
be no finding of a breach of duty on the part of CvH or Eric Somer
as aresult of the inprecise communication of M. Sonmer's February
26 findings on Bay Street or in any other alleged failure to
properly make or interpret findings fromthe snow pit dug on Bay

Street February 26, 1991.

(b) Extrapolation from aval anche occurrences
The plaintiff also took issue wth the wuse and
interpretation given to relevant aval anche occurrences. Part of
t he gui des' assessnment that there was no further concern for deep
| ayer instability in the snowpack in the Bugaboos was based on the
eval uati on of aval anches which occurred within a few days or hours
of the March 12 Bay Street aval anche and judged to be relevant to

such an assessnent.

The plaintiff argues essentially two points with regard
toafailure to neet a reasonable standard in eval uati ng aval anche
occurrences: First, that the systemfollowed by CVH in eval uating
aval anche occurrences as part of the aval anche forecasting system
is negligent. Included within this argument is the further
argunent that if CVH neets the industry standard in eval uating
aval anche occurrences the standard is negligent. And second, in
relation to the evaluation of aval anche occurrences inmediately
preceding the March 12 avalanche in issue, the guides were

negligent in the conclusion they drew from what they observed.
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Specifically, the plaintiff says there was i nsufficient information
about these aval anches to allow the guides to conclude they were

confirmng no deep layer instability.

A great deal of evidence was given in direct and cross-
exam nation of alnost all the wtnesses relevant to aval anche
forecasting on the subject of eval uating aval anche occurrences and
the wuse the avalanche forecasting industry makes of such
occurrences. Overwhel m ngly, the evidence supported the foll ow ng

propositions:

1) Recent aval anche occurrences are one of the nost
inportant pieces of information in the mx of
information which fornms the factual matrix for

aval anche forecasting.

2) Aval anche logs are kept to docunent aval anche
cycl es throughout the season. The | ogs kept by CWVH
conform to expectations of what such |ogs should

cont ai n.

3) Aval anche cycles are closely correlated to storm
cycles and, in fact, avalanches run predictably in
relation to storm cycles. A frequent designation
for an aval anche in a surface |ayer or layers is a

"storm snow aval anche".
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Most aval anches which are observed are after they

have run and it is the debris which is observed.

Most aval anche debris is observed from a
significant distance: in heli-ski operations,
often from the helicopter; in highway operations,

often froma truck on a road.

It israre in either heli-ski operations or highway
operations that a "fracture line profile" or any
ot her up-cl ose observation of the fracture |ine of
an aval anche is nuade. There are several reasons
for this:

a) the storm and wi nd have blown over the
fracture line;

b) the fracture line is in inaccessible
terrain;

c) there is little time to do a
fracture line; and

d) nost observed aval anche debris fits
predi ction or expectation —— that
is, an analysis of the terrain and
weat her conditions result in an
expectation of an aval anche in storm
snow and thus, there is no perceived
reason to take the tinme to do a
profile.
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7) Although it is rare to actually observe a fracture
I ine up-close, the aval anche forecasting industry
w thout exception relies on the "from afar”
observation of debris to evaluate when it ran, what
size it is, and what the probable sliding layer is
of an aval anche. No studies are done or data
collected to test the reliability of this

eval uati on.

8) I n aval anche forecasting, for both the heli-ski
industry and the Mnistry of Transportation and
H ghways which conducts an aval anche program for
opening or closing potentially affected highways,
it is accepted that extrapolation from observed
debris to a potential avalanche is relied upon. On
the basis of a cumulative snow stability process
very simlar to that of CVH (a key feature of which
is extrapolation fromdebris evaluation from afar)
hi ghway aval anche forecasters open and close
hi ghways with an approximately 80% |ikelihood of

being right.

| find on all the evidence that in assessing the
reasonabl eness of this procedure there are differences, but no
di stinctions to be nade between the forecasting systemused by B.C

H ghways and the system used by CVH
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On all the evidence | find that the CVvH systemis in no
respect less than the industry standard. The systemin place at
t he Bugaboos and its general applicationin terns of snowstability
analysis (the cunmulative process) and avalanche occurrence
evaluation in particular, neets the industry standard at its

hi ghest .

The next question is — is there a basis for finding the
i ndustry standard negligent? In order to determne this, the Court
requires sone other standard. One m ght be — does the standard
affront the Court's general experience, sense of |ogic and common
sense? O, is there sone broader standard against which this

i ndustry standard can be found wanting?

The question of how one can put confidence in aval anche
occurrence eval uation as part of a snowstability eval uati on was an
i ssue about which the Court heard a great deal of evidence. The
only evidence that the eval uation nethods enployed by CVvH and the
aval anche forecasting i ndustry generally were i nadequate, was from

M. Penniman and M. Boiselle.

M. Penniman was not firm that aval anche occurrence
assessnments could not be adequately done in the way CVH was
described as doing it. |In fact, at one point he conceded that with
experience of how a slope |ooks after a storm an observer can

interpret what has happened on a particular occasion by
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categorizing it according to that past experience. M. Boiselle
was of the opinion that no accurate determ nation of sliding |ayers

could be determ ned wi thout doing a fracture line profile.

| do not accept M. Boiselle' s opinion as representative
of a generally accepted body of opinion anbng experts in the
aval anche forecasting industry. Waile | had sone considerable
difficulty appreciating the reason for the high Ilevel of
confi dence, nearly every avalanche forecasting expert or
experienced heli-ski guide who testified before the Court had in
the practice of evaluating avalanche occurrence debris to
extrapol ate the potential for aval anche risk or no aval anche ri sk,
it was obvious that nost had nmany years of experience in actually
enpl oyi ng these nethods. The range of experience of these experts
was broad. B.C. H ghways and Parks Canada enpl oy these net hods as
do such persons as Dr. McClung, who in addition to an inpressive
academ ¢ background in snow science and specifically aval anche
dynam cs, has w de experience with aval anches i n nunmerous nountain
ranges and ski or hiking endeavours. This area is no field for a
court to rely on general experience or commpn sense as a standard.
In addition, the wider industry standard was in fact represented
t hrough B.C. H ghways and Parks Canada. It is nost inportant, in
ny view, however, that this nethod of -evaluating aval anche
occurrences or risk and extrapolating from what is observed from
afar is not done in isolation. It is an integral part of the

"cunul ati ve" process. It is, as | understand it, the vast data
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collection and analysis in the heli-ski industry which provides the
justification for the confidence shown in determ ning the neaning
of aval anche occurrences overall or specific snowstability. It is
this ongoing process which inforns the confidence with which the
hel i - ski gui des at the Bugaboos can and do say they are confortable
with determning the how, why and when of an avalanche from
observing the debris froma distance. There is no basis in the

evidence for finding this practice negligent.

(c) Operating Procedures
In all of the alleged defects in operating procedure, the
plaintiff seeks to denonstrate that the defendants did not follow
several of the defendant's own rules. No one of these defects
could be said to be causative of the accident which happened. The
plaintiff says, however, that cunul atively they created a situation
in which there was a negligent |apse in judgnent and skill which

t ook place on Bay Street, March 12, 1991.

| cannot accept this analysis. First, none of the
all eged defects is a rule as opposed to a guideline. | wll deal

with these allegations each in turn.

(i) Failing to give witten reasons on the run list at the
nor ni ng gui des' neeting for the decision not to "green”

Bay Street.
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There is no question that the guideline that a reason
should be witten dowmn for a decision is a good one.
Being forced to articulate reasons often clarifies
reasoni ng. In this instance the reasoning for not
greening Bay Street was not witten. However, no one
fail ed to understand that the reasoni ng on Bay Street was
that the guides wanted to see what were the effects of
wind, if any, in such places as Bay Street before
committing to ski it — nor did anyone fail to consider
the information sought and obtai ned about the effect of

wind in specific areas before making the decision.

Failing to specifically consider the February 26
profile when considering "local"™ snow stability in
relation to the Bay Street run, at the norning

neeti ng.

There was not one piece of evidence from anyone
that it was the practice or would be a better
practice, to reviewspecific snowprofiles rel evant
to a run on the norning before deciding to ski it.
A large anount of evidence was given that snow
profiles are reviewed and added to the cunul ative
know edge bank each guide is required to keep in
his or her head. Wi ch piece of data should be

specifically reviewed at a norning guides' neeting
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is clearly a matter of judgnent dependent on the
m x of circunstances faced each day. Further, if
the February 26 profile bore the interpretation
given it by M. Boiselle, that it was a "bomb" —
which | found was not one shared by anyone else
gi ving evidence at trial, nor one | accepted — then
one mght have expected it to have figured nore
promnently in the guides' nenories and to have
been reviewed March 12, 1991. Its overwhel m ng
interpretation as of no concern in the ongoi ng snow
stability assessnment explains why it would not be

remenbered or revi ewed again.

(iii) The fifth guide should do tests on the slope before

skiing the area with guests.

This argunment confuses two issues: 1) whether you
take guests onto slopes which require further
testing before you do that testing and 2) the fifth
gui de col l ects data for the ongoi ng cunmul ati ve data
bank. At any point in tinme when a guide does a
hasty pit, there is a specific reason why he or she
is looking for information of a predictive nature.
The information being sought 1is wusually nore
general than the stability of that slope in that

place and it is never to determne if it is safe to
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t ake guests on that slope. So whenever guides dig
pits in these circunstances, whether it is before

guests ski the area or after is immuaterial.

d) Know edge of senior guides
It is alleged that all senior guides did not have the
sanme degree of know edge and skill with regard to i nportant matters
such as the effect of terrain features on snow stratigraphy in

certain weat her patterns.

There was no conpel i ng evidence that any differences in
knowl edge were related to a | ack of conpetence on any gui des part.
No doubt there are significant differences in know edge and skil
anong t he gui des, sonme have 25 years experience as heli-ski guides,
sonme five years, sone, one or two years. Further, sone know the
specific area very well, others at any one tinme are new to it.
However, on any point it would be inpossible to say with certainty
that any difference in description of facetting - its extent, its
meaning etc. in the courtroom was not due to differences in how
guestions were asked, the |anguage used to ask them and the
| anguage terns used to answer them There was no denonstrated | ack

of conpetence related to heli-ski guiding anong any of the guides.
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2.) Test Pits
Anot her area of alleged negligence is in regard to the
anount of testing and what type shoul d be done on each sl ope before

it is skied.

The plaintiff contended that sone test of the stability
of the snowpack, preferably a snow pit, should be done on any high

ri sk slope before taking guests onto it.

It is acknow edged by the defence that there is a greater
residual risk or hazard in heli-ski operations than resort skiing
because of the following factors: |imted conpaction of snow by
skiing, vast anounts of terrain, exposure to aval anche paths and a

nore limted use of explosives to control aval anchi ng.

Dr. MO ung discussed residual risk with reference to

heli-skiing this way:

Q By 'residual risk', Dr. McCung, what is it that
you nean?

A Well, in relation to the exanple | discussed
previously, having collected information over the
whol e season and thought about it, discussed it
with colleagues and analyzed it, there's still

going to be -- there's still going to be risk there
due to the spacial and tenporal variability of snow
cover. In other words, you've done the conplete

anal ysi s. You' ve done what, what's a reasonable
j ob.
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A ... There are weak spots that you can't find
with say a snow profile or even two -- and the
nodern thinking with respect to slab nechanics
is that the initial failure can be very

| ocalized. It can be very localized. It can
be certainly less than, maybe |ess than half
the top of this desk. In other words, | am

not worried if one bond falls or if two bonds
fail and so on, but when there's a failure
over a region then it becones possible to
generate a propagating shear instability. And
so the nodern ideas in slab nechanics,
starting from nme in 1979 ny paper, ny
foll owi ng paper in 1981 and the paper by Bader
and Salmin 1990, underlie the inportance of

i nperfections in the snow cover. It's not
possible to find such inperfections in a snow
profile. And so when | talk about the

residual risk in the sport of helicopter
skiing it's rooted to this, it's the link to
this question, the tenporal and spatial
vari ety of the snow cover

The plaintiff argues that Bay Street is a high risk slope
and as such should be tested before skiing it even if testing is
not usually done to confirmexpectations. It was argued that Bay
Street is unusually steep and I ong, 2500 vertical feet, with an
average 32 degree slope angle. Mst inportantly, as a result of
its terrain features, Bay Street is particularly high risk for
severe injury or death if there is an aval anche, since there are
few pl aces of refuge on the sl ope and many obst acl es such as rocks,
cliffs and trees which formserious hazards to anyone caught in an
aval anche. Thus, says the plaintiff, such a run requires a higher
standard of care in that, if testing is not necessary on every
potenti al aval anche path run in the Bugaboos, it is necessary on a

run such as Bay Street.
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102 The defence disagreed. M. Stethem testified and |
accept, that no one in the industry does a test profile on every
run that will be skied in a week, whether prior to skiing or not.
Certainly, he testified, it is not the practice to do one prior to

skiing a run

Q Now, did you, when you reviewed the CVH procedures,
identify any formal procedure for verifying the
forecast that's made at the norning guide's

nmeeti ng?
Q Let me put it to you this way, sir. In the course
of doing this forecast in early March, | think you

certainly concluded, and we've heard evidence in
t hese proceedings, that the deep layer, the
Decenber/January facet |ayer in deeper snowpacks,
was no longer a problem Dd any -- is there any
procedure whereby the snow stratigraphy in those
deep layers out inthe field are actually inspected
to confirmwhat the forecast was?

A well, firstly, the analysis | came -- | canme to the
conclusion that the deep snowpack was generally
stable in the Bugaboos.

Q Yes.

A You said only in the deeper snowpacks. But | said
my analysis did not indicate problens wth it
anywher e.

Q Al'l right.

A In the Bugaboo area. You know, the skiing --
what ever they call it. Bugaboo ski area. | don't
think there's a process of confirmation. No. And
| don't know anybody who does that in Canada where
they make a forecast in the norning and then go out

and dig a hole to confirmit. | mean, | could use
the Rogers Pass exanple again as the best
establ i shed programe. They take regular

observations over tine, but they make forecasts
every day, but they don't go and dig a hol e the day
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after the forecast to nake sure they were right, if
that's what you're saying

Q Just -- that's essentially what |'m saying. l's
there a formal procedure?

A No. | don't think there's a daily formalized

procedure where you go and dig profiles and confirm
a forecasted snowpack

Not one defence wtness, whether a heli-ski guide at CWVH an
aval anche forecaster for Parks Canada or B.C H ghways or Dr.
McCl ung froman academ c aval anche researcher's perspective, agreed
that there exists a practice or requirenent that a test pit should
be done at either the entry to a run such as Bay Street, or at or
near the start zone. The reasons were consistent as to why not.
The ability to articulate those reasons ranged from barely
intelligible to very hel pful. However, only the two plaintiff's
experts suggested such a requirenment and neither had the
qualifications or credentials to outweigh those of the experts
agai nst such a practice. | digress to point out that by saying
what | have, the task of evaluating the evidence on those points
and others, was not so sinple (I mght say sinple mnded) as
counting up the nunber of experts for and against a proposition.
Nor did | discount all evidence given by M. Penniman or M.
Boi selle on the basis that they had little or no experience in the
heli-ski industry. Sonetinmes a fresh prospective from rel ated
fields illumnates a problem not appreciated by those deeply

i nvol ved.
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What was apparent was that on nost disputed points, the
def ence evidence cane from a broad range of perspectives in the
aval anche forecasting industry. Wile all the defence experts had
some connection with CvH — through having worked for CVH in the
past, having consulted with CvH at its annual workshops or having
participated with or taught CVH gui des and personnel at various
aval anche forecasting conferences, courses and workshops — all of

the wi t nesses i npressed ne as thoroughly professional and reliabl e.

The defence resists the description of Bay Street as an
unusual Iy high risk run. It was pointed out that many of the runs
open for skiing on a regular basis in the Bugaboos present
significantly conparable hazards. | accept that Bay Street is a
run of significant aval anche risk but that it is neither uni que nor

uncommon in that characterization in the Bugaboo operati on.

The issue remains whether high risk or big terrain runs
shoul d receive different and nore intense evaluation than other
runs. The defence nounted a consi derabl e anount of testinony that
t he answer shoul d be an enphatic no. The reasons are conpl ex and
founded i n an under standi ng of the whole process of snow stability

eval uati on.

The reasons why not, in summary, were that a test pit or
two or three is not a reliable test of the stability of a sl ope.

It depends for its predictive value on how representative it is of
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the slope to be skied. Further, it is a matter of very subjective
j udgment where to dig a pit. Start zones, |ike those at | ower Bay
Street, are known to be highly variable and thus any assessnent of
what one or two pits may show depends on the confidence with which

the digger can say it is representative.

Any eval uation of the role of a test pit nust be done, |
find, on the overwhel m ng preponderance of evidence, by reference
to the cumul ative process previously described. Test pits were
acknow edged by all w tnesses to be i nportant pieces of evidence in
the ongoing assessnent of snow stability. However, their
inportance is as a small piece of information in the ongoi ng data

col I ecti on.

Plaintiff's counsel tenaciously urged wtness after
Wi tness to enbrace the notion that doing a test pit before taking
guests onto a run like Bay Street, was the nost prudent course of
action in ensuring safety first. Wtnesses varied in the way they
responded to this proposition. However, it was clear to the Court
that such a proposition was not considered prudent by any of the

def ence wi t nesses.

First, if the proposition was predicated on there being
sonme smal | suspicion that deep | ayer instability was a potential on
a slope like Bay Street, unaninously all wtnesses said guests

shoul d not be taken there.
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Second, when digging test pits to gain information about
a slope's snow stratigraphy as part of the cunul ative process, if
t hat sl ope had been agreed to be safe to ski, then whether the pit
was dug before or after guests skied it was inmmterial. It is
frequently done by the "fifth guide" of the day who skies either
before or after a group on a run and does testing for the specific
i nformati on bei ng sought by agreenent of the guides to fill in the

cunul ati ve process.

Third, if there is no suspicion that a slope harbours
potential deep layer instability then digging a test pit 1is
unnecessary and undesirabl e, (because of its unreliable predictive
nature). But such a requirenment mght becone a substitute for
confidence in group decision making using the whole cunulative
process. This last point was raised by several w tnesses and has

much to recomend it.

The preponderance of credible evidence on the
advisability of requiring a test pit to be dug before taking guests
onto a slope like Bay Street, was overwhelmngly against it. |
find there can be no basis for a finding of negligence on the basis
that a test pit was not done on Bay Street on March 12 or any ot her

tine.

In summary, the plaintiff's position is that on the

evi dence known to the guides prior to the afternoon of March 12,
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1991 when the decision to ski Bay Street was nade sufficient
i nformati on was known to the gui des that they shoul d have suspected
that the snowpack on the |lower Bay Street had a potential for
instability. Wth that suspicion, the plaintiff says, testing of
the start zone shoul d have been done before taking guests onto the
sl ope. Alnost any kind of testing says the plaintiff, would have
reveal ed the weakness that was present and the acci dent woul d have
been avoi ded. The key pi ece of evidence which shoul d have aroused
that suspicion, says the plaintiff, was the snow profile done on
February 26, 1991 on |lower Bay Street. At the least, it reveal ed
anomal ous information requiring further investigation. Both the
plaintiff's experts testified in support of the proposition. M.

Penniman put it this way:

havi ng only the February 26 profile, | would not ski the
sl ope before digging a snow pit.

114 M. Boiselle, who referred to the February 26 profile as
a "bonmb" said:

havi ng the February 26 profile, |I want to consider snow
stratifying data and see if any facetting-going on up
there. [Bay Street]

115 In contrast, none of the defence w tnesses, no matter
what the |evel of expertise in avalanche forecasting — and nost

had a great deal of varied experience — considered the February 26
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profile revealed a potential deep |ayer instability problem Sone
defence witnesses testified that the February 26 profile contained
sonme clues or factors, which if coupled with other factors could
lead to potential instability in the snowpack. However, upon a
review of the other assessnment indica present by Mrch 12,
including weather, terrain, avalanche occurrences and skiing
experience in simlar areas, none testified a formal test of deep
| ayer snow stability should have been done before taking guests to

Bay Street.

Dr. McCung, an expert witness of not only inpressive
credentials in the area of snow sci ence and aval anche forecasting,

but al so i ndependent of CWVH for his livelihood, said this:

If I could go back and put nyself in the place of the
guides | can say | would not have done a snow profile
that day given the data and information prior to the
acci dent.

The def ence evi dence was consi stent and overwhel m ng t hat
only in hindsight would the potential for a deep | ayer aval anche or

any aval anche on Bay Street have been recogni zed.

The plaintiff sought to neutralize the defence expert
w tnesses' evidence to this effect by suggesting that the expert
w tnesses only addressed whet her the aval anche itsel f was anonmal ous
or difficult to predict. The real question, says the plaintiff, is

whet her there should have been suspicion that there was the
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potential for deep slab instability. The defence w tnesses
however, in ny view, did not differentiate these two propositions
in the context of what should be expected of heli-ski guides in
relation to aval anche forecasting. Both Dr. McCung, and Chris
Stethem and every ot her expert and heli-ski guide, concluded that
inrelation to the data coll ected and anal yzed up to the afternoon
of March 12, 1991, there was no reason to suspect deep |ayer
instability in the snowpack on Bay Street or el sewhere. Once shown
the extent of the underlying terrain, including rock distribution
and the instability evident in a variety of places across the entry
into and across the right side of Bay Street, then experts could
say yes, | understand howthis aval anche happened. But, no one but
the two plaintiff's experts said, even under close cross-
exam nation, "I would have suspected this aval anche was lying in

wait on March 12, 1991."

Thus, | find there is no basis for any finding of
negl i gence by any of the defendants in taking guests to Bay Street

on March 12, 1991. The plaintiff's action nust be dism ssed.

In any event, | will consider the issue of whether there

was a valid waiver of liability for negligence.

[11. WAIVER OF LI ABILITY
Central to the issue of whether the waiver of liability

is binding on the plaintiff 1is whether the circunstances
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surroundi ng the signing of the wai ver are such that the doctrine of
non est factumapplies. There is no dispute that M. Cchoa si gned
and had wi tnessed on Decenber 10, 1990, a waiver of liability for
his heli-ski trip in March of 1991. That waiver was received by

CVH on Decenber 27, 1990.

The plaintiff takes the position that the waiver is not
bi ndi ng. Nunerous grounds were advanced to support this position
and a great deal of evidence was |led on this subject. However
after a full review of all the evidence in this case, only the
t hree broad bases outlined bel ow seemto ne to require anal ysis and
consideration. The issues with which | intend to deal are: (A)
t he expanded doctrine of non est factum (B) does the waiver cover
the negligence as alleged; and (C) whether an exclusion clause
such as this one is unconscionable in a contract for the services

to be provided.

1) Fi ndi ngs of Fact

M. Ochoa heli-skied with CvH in the Bugaboos three
times, in 1989, 1990 and 1991. Each tine he went he was requested
to sign and have witnessed a waiver of liability in essentially the
same ternms. He conplied each year. The only waiver which rel ates
toliability for the tragic and fatal accident occurring on March
12, 1991, is the waiver which was signed on Decenber 10, 1990 and
recei ved by CVH on Decenber 27, 1990. However, the signing of the

earlier waivers and the circunstances surroundi ng such signing form
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part of the relevant background to determ ning whether M. Cchoa
knew what he was signing and thus, in the circunstances, whether he
and his estate are bound by the waiver. M. Ochoa's first trip
with the group cane about because soneone else in the group
cancel | ed. M. COchoa sent paynent for his trip on Decenber 23,
1988. Evidence was given that CVH sent the application form and
wai ver of liability to M. Ochoa personally on January 3, 1989.
The waiver was not returned before the trip began February 10,
1989. It was CVvH s practice to provide a list of all guests who
had not returned a properly executed waiver to greeters at the
hotel in Calgary where guests arrived prior to nmaking their way to
t he Bugaboos. The guests were approached at the hotel and required
to sign the waiver and have it witnessed. It was clear that such

a signing was a condition of going skiing.

M. Ochoa was contacted at the hotel in Calgary on
February 10, 1989 through M. de la Pena, who had unofficially
organi zed and | ed the Mexican group to Calgary. M. de | a Pena had
executed such waivers on the previous three or four occasions he
went skiing with CQvH.  He is fluent in both English and Spani sh
He asked M. Cchoa to sign the waiver and he witnessed it. M. de
| a Pena did not recall witnessing M. Cchoa's wai ver on February 10
nor could he assist with whether he explained what it was about to
M. Ochoa. M. de |la Pena had read the docunent or one simlar to
it in earlier years and he understood that when he signed it, he

was wai ving legal rights inrelationto risks associated with heli -
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skiing. H s understanding did not seemto extend beyond this. He
asked no questions and not only signed such docunents hinself
regularly, but assisted in having others of his Mexican ski group

sign them

At the end of the first ski week, that is February 18,
1989, having thoroughly enjoyed his first experience heli-skiing,
M. Cchoa signed up for the next year. This occurred on the |ast
day at the | odge where CVH provides the tinme and facilities for
people to sign up for the followng year if they wish. By this
time, M. Ochoa, along with the other nenbers of the Mexican sk
group, had undergone the safety training provided by CVH on t he bus
trip to the lodge at the beginning of the week, and after their
arrival at the lodge, videos illustrating safe use of helicopters
and actual heli-skiing were shown. |ncluded with special enphasis
prior to the first actual skiing, was training on howto deal with
the possibility of avalanches directly inpacting the skiers on a

ski run.

On February 18, 1989, M. Cchoa executed anot her waiver
form which was w tnessed by a fellow skier from Mexico who was
fluent in English, Jame Gonez. M. Gomez had no recollection of
wi tnessing this docunent. He testified at trial that he coul d read
Engl i sh and probably had read the big print in the waiver. | find,
in sunmary of his evidence on the point of the nmeaning of the

wai ver to him and why he signed it, that he had to sign the
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docunent in order to participate in the activity. As with all
vacati on docunments he does not bother to read them he just signs
them so he can enjoy his vacations. It is inportant in ny viewto
underscore that this attitude on the part of M. Gonez was not
unusual anong the Mexican group who testified at trial. At the
sanme tinme, there was no suggestion that there was any tine pressure
or salesmanship applied to any of the Mexican group in order to
obtain their signatures. Each of these individuals is a successful
busi ness person with considerable contact with the United States
and the English | anguage in relation to either his education, his
busi ness, his recreation (particularly skiing), or all three. M.
Cchoa was no exception but for one unusual feature. M. Cchoa was
the only one of the persons from the Mexican group who was not

fluent in English.

The third wai ver was signed by M. Cchoa at his place of
busi ness in Mexico. It was sent by CMH on Novenber 13, 1990
because M. Ochoa had not confirned by paynment or in witing that
he still wished to ski during the week beginning March 10, 1991.
In the Novenber 13, 1990 package CWVH i ncluded a request for final
paynment, a conpl eted waiver formand a trip cancellation insurance
form for conpletion. This package was in English as was all
correspondence sent to M. Cchoa by CVvH. Al the correspondence
recei ved back fromM. Ochoa was |ikew se in English, prepared and

sent by M. GConzales, M. Cchoa's bilingual secretary. CVH
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recei ved on Decenber 27, 1990, the final paynment, the conpleted

i nsurance formand a conpl eted and w tnessed wai ver.

There is no serious dispute that M. Ochoa had very
l[imted English | anguage skills. He certainly was not fluent and
clearly could not read English. He had a |imted formal education
in Spanish. Wile an argunent could be made, and was nmde, that
the plaintiff failed to discharge the onus of proof that M. Cchoa
did not read, or have the waiver read to him | am proceeding on
the assunption that he did not have it read to him

M. Cchoa, on all the evidence, was a highly resourceful,
successful, self-nmade business man. He conducted business as an
entrepreneur in the steel industry. He was anong the top three in
that industry in Mexico. H s business expanded, primarily by his
efforts, ranging fromselling scrap steel froma bicycle at the age
of 17, to owning a partnership with his brother and occasionally
others, in a steel re-manufacturing business, a steel distribution
busi ness and other related businesses such as trucking. He was
wor ki ng on getting a mni-mll constructed for the manufacture of
steel in Cuadalajara at the tinme of his death. M. Cchoa's
busi ness interests took him all over the US and to Europe. He
attended trade shows, conferences and conventions relating to his
busi ness. He purchased |arge nmachinery and devel oped business

relationships with U S. conpanies.
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M. GOchoa also vacationed frequently in the United
States. In addition to visiting regularly in San Diego with his
in-laws and his wife's brothers, he skied regularly at Vail, Aspen
and other popular ski resorts either with his famly or wth
friends. Inrelationto all of M. Cchoa's activities, business or
recreation, he developed an ability to participate fully and
effectively because he had a bilingual secretary at his office and
his wife, Christine, is bilingual. M. Cchoa relied heavily on his
wi fe, who travelled extensively with himand transl ated docunents
or conversations as needed. There is no evidence that M. Cchoa
did not participate in any activity (business or recreation)
because of his language limtations. 1In addition, occasionally
M. Ochoa participated in activities which were in the United
States when he did not have translation services of his own
providing. Big gane hunting in Montana is one such activity which
comes to mnd. He participated and apparently had a successfu
vacation on nore than one occasion in Montana. He was descri bed by
his Mexican friends with whom he regularly visited the U S., as
sel f-confident, resourceful, and without inhibition in asking for
and getting what he wanted on these occasions. By one neans or
anot her he understood ot hers and nmade hinsel f understood in order
to participate fully. He shopped, skied, dined out and never
seemed to find his language limtations a barrier. | find, and the
evi dence is uncontroverted, that at all times and all places where
M. Cchoa received or was asked to execute the waiver docunent he

had fluent translation service avail abl e. If he did not know or
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under stand any of the material he received from CVvH he needed only
to ask. One further fact is relevant. |In this case, by way of a
Notice to Admit dated June 29, 1995, the plaintiff admtted the
following: "M. Ochoa was aware ... of the fact that the waiver
referred to the natural risks of heli-skiing and not to the risk of

CVH bei ng careless or negligent."”

2) The Law

A) Non est Factum

There are many cases dealing with the enforceability of
exclusion clauses simlar to this one. Mst of those were provided
to me for consideration in this case. One which 1 find of
particul ar rel evance to the facts of this caseis Karroll v. Silver
Star Mountain Resorts Ltd. (1988), 33 B.C L.R (2d) 160, (S.C) a
deci si on of Madam Justice MLaughlin sitting then as Chief Justice

of this Court.

In that decision, which involved a waiver of liability
for participating in a downhill ski race, MLaughlin, C. J.
consi dered what the obligations of a party relying on an excl usi on
cl ause are when the signor has not read the docunent. At pages
164-166, in relation to that issue, there is a general discussion

of the applicable principles of |aw

Stated thus, the legal propositions for which the
plaintiff and the defendants respectively contend appear
to be inconpatible. How is the general contractua
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principle that a party signing a | egal docunent is bound
by its terns despite not having read them to be
reconciled with a requirenent that a party presenting a
docunent for signature nust take reasonable steps to
bring themto the signing party's attention?

The key, in ny opinion, is recognition of the
[imted applicability of the rule that a party proffering
for signature an exclusion of liability nust take

reasonable steps to bring it to the other party's
attention. It is not a general principle of contract |aw
establ i shing requi renments whi ch nust be net in each case.
Rather, it is a limted principle, applicable only in
speci al circunstances.

One nust begin from the proposition set out in
L' Estrange v. F. Gaucob, supra, at pp. 406-407, that
"where a party has signed a witten agreenent it is
immaterial to the question of his liability under it that
he has not read it and does not know its contents".
Maugham L.J. went on to state two exceptions to this
rule. The first is where the docunent is signed by the
plaintiff "in circunstances which nade it not her act"”
(non est factum. The second is where the agreenent has
been induced by fraud or m srepresentation.

To these exceptions a third has been added. Were
the party seeking to enforce the docunent knew or had
reason to know of the other's mstake as to its itens,
t hose terns shoul d not be enforced: [Waddans, The Law of
Contract], quoted with approval in Tilden Rent-A-Car v.
Cl endenni ng, supra, per Dubin J. A at p 605. This new
exceptionis entirely inthe spirit of the two recognized
in 1934 in L'Estrange v. F. Graucob Ltd.. Were a party
has reason to believe that the signing party is m staken
as to a term then the signing party cannot reasonably
have been taken to have consented to that term wth the
result that the signature which purportedly binds himto
it is not his consensual act. Simlarly, to allow
sonmeone to sign a docunment where one has reason to
believe he is mstaken as to its contents is not far
di stant fromactive m srepresentation.

In the usual commercial situation, there is no need
for the party presenting the docunent to bring excl usions
of liability or onerous ternms to the attention of the
signing party, nor need he advise him to read the
docunent. In such situations, it is safe to assune that
the party signing the contract intends to be bound by its
terms.
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But situations may arise which suggest that the
party does not intend to be bound by a term In Tilden
t he hasty, informal way i n which the contract was si gned,
the fact that the clause excluding liability was
inconsistent with the overall purpose of the contract,
and the absence of any real opportunity to read and
understand the docunent given its |length and the anount
of small print on its reverse side led the court to
conclude that the defendant should have known that the
plaintiff had no intention of consenting to the onerous
exclusion in question. 1In these special circunstances,
there was a duty on Tilden to take reasonabl e neasures to
bring the exclusion clause to the attention of M.
Cl endenni ng.

The British Colunbia Court of Appeal in Delaney v.
Cascade River Holidays, supra, did not dissent fromthe
view expressed in Tilden that circunstances nmay arise
where it is incunbent on the party presenting the
docunent to take reasonable steps to bring an exclusion
clause to the attention of the signator. The ngjority
hel d, however, that no such duty arose on the facts of
t hat case, McFarlane J. A, Taggart J. A. concurring, after
stating that the release mnust be interpreted and
understood having regard to the whole purpose of the
relationship between the deceased signator and the
cor porat e respondent, observed that there was no doubt of
the intent of the |anguage of the release (p. 44). He
concl uded:

| think . . . the trial judge was correct in
applying the principles stated in L'Estrange
v. F. Gaucob Ltd. . . . Having regard to the

nature of the venture involved | think that
there is no sufficient ground for making an
exception to the general principles enunciated
in that case.

Nenmetz, C.J.B.C arrived at a different concl usion on the
facts, taking the view that the | anguage of the rel ease
was m sl eadi ng and contained [p. 39]:

.o provi sions so onerous and unusual that
it was the duty of Cascade to see that the
provisions were . . . "called to the attention
of the other party" . A reasonably
intelligent per son was entitled to assune t hat
a formtitled "standard" did not contain the
unusual provisions contained in this one.
This was indeed what Professor Waddans has
termed "m srepresentation by om ssion”
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It energes fromthese authorities that there is no
general requirenent that a party tendering a docunent for
signature take reasonable steps to apprise the party
signing of onerous terns or to ensure that he reads and
understands them It is only where the circunstance are
such that a reasonabl e person shoul d have known that the
party signing was not consenting to the terns in question
t hat such an obligation arises. For to stay silent in
t he face of such know edge is, in effect, to m srepresent
by om ssion.

Many factors may be rel evant to whether the duty to
t ake reasonabl e steps to advi se of an excl usi on cl ause or
wai ver arises. The effect of the exclusion clause in
relation to the nature of the contract is inportant
because if it runs contrary to the party's nornal
expectations it is fair to assune that he does not intend
to be bound by them The length and format of the
contract and the tinme available for reading and
understanding it al so bear on whet her a reasonabl e person
shoul d know that the other party did not in fact intend
to sign what he was signing. This list is not
exhausti ve. O her considerations may be inportant,
depending on the facts of the particul ar case.

Considering the facts in this case and applying the
princi ples of |aw which are outlined above, there can be no finding
that M. Cchoa i s not bound by the waiver he signed on Decenber 10,
1990 on the basis that he did not know what he was signing. He
knew or had every reason to know that the document affected his
| egal rights. He was aware of the risks involved in participating
in the sport of heli-skiing, and he had every opportunity to read
(by translation) the waiver, but he declined to do so. In the
ci rcunst ances the only reasonabl e conclusion to be drawn from M.
Cchoa's witnessed signature is that the actual contents of the
wai ver were immaterial to him He was prepared to be bound by the

contract.
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Appl i cation of Wi ver

Does this waiver cover negligence of the kind alleged in

this action? That is, a failure to neet the standard of care in

the heli-s
stability

aval anche

negl i gence.

| wai
have
not t
skiin
"its

deat h,

r esul
with
limt

ki industry of taking due care in the assessnent of snow
in avalanche terrain before taking guests onto an
path run. Clearly, it does not cover crimna

The relevant parts of the waiver read as foll ows:

ve any and all clains | may now and in the future
against, and release fromall liability and agree
o sue, CvH and its officers, enployees, helicopter
g gui des, agents and representatives (collectively
staff") or the Province for any personal injury,
property damage or |oss sustained by ne as a
t of ny participation in any helicopter skiing trip
CVH due to any cause what soever, including, w thout
ation, negligence on the part of CVH, its staff or

t he Province.

| am
usual
addi t

1

5.
i nclu
helic

aware helicopter skiing has, in addition to the
dangers and risks inherent in skiing, certain
i onal dangers and risks, some of which include:

AVALANCHES - whi ch can frequently occur in the
nmountain terrain used for helicopter skiing
and may be caused by natural forces including
st eepness of slopes, snow depth, instability
of t he snowpack or changi ng weat her
conditions, or by skiers, the helicopter or
the failure for any reason of CMH or its staff
to predict whether the terrain is safe for
skiing or where or when an aval anche may or
may not occur;

CwvH, |ITS STAFF AND OTHER SKIERS - the conduct,
di ng negligence, of CVvH of its staff including its
opter skiing guides and of all other skiers.
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Central, inm view, to an analysis or interpretation of
this waiver of liability is what the general or reasonabl e person
in these circunstances would understand the word negligence to
mean. | amconcerned that a reasonabl e i ndividual reading a waiver
does not understand what is neant by the word negligence. That
| ack of understanding m ght very well be so significant as to rob
an agreenent to a contract waiving liability for negligence of
|l egal effect. It is not unusual for a lay person to think that
negl i gence nmeans making m stakes. |If told it nmeans failing to take
careful neasures available and understood to be necessary for
safety in the circunstances, such an individual would be surprised
and significantly less inclined to think it should be part of any
contract of service. |Indeed, on the evidence before nme in this
case only one of eight persons who signed this waiver of liability
knew what it meant. These persons were of considerabl e education
and experience. Significantly, M. Hans Gmwser, who was the
founder and operating m nd of the defendant CVH at the tine of the
accident, did not know what negligence in the waiver was intended
specifically to cover. He expressed the view that it should not
cover conduct such as reckl ess decisions nmade by gui des under the
i nfluence of al cohol or some such thing. | took himto nean that
he woul d expect it to cover the kind of failure of judgnent all eged

to have occurred in this case but not crimnal or gross negligence.
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Any wai ver seeking to cover negligent conduct nust surely
contain something nore than the word negligence. That sonething
nore woul d i nclude, at the | east, a context for the word negligence
describing the kind of conduct amounting to negligence which is
intended to be covered. In order for a court to find the term
sufficient to cover any negligent behaviour, it nust be satisfied
that the individual signingit, if heread it, could reasonably be
expected to understand its nmeaning. | hasten to add that the
authorities on this subject do not require that that understanding
be objectively found on the waiver alone. It may be gl eaned from
the circunstances of the individual's know edge of the activity at
i ssue coupled with the docunent under consideration. On that
basis, |I find that the waiver in this case, signed by M. Cchoa,
neets that test. First, the waiver format and substance, if read
carefully, can reasonably be understood to include a waiver of
liability for negligence or a want of due care of CVH and its staff
in its conduct, particularly in relation to assessing aval anche
hazard. Such arisk is dealt with specifically and generally as a
ri sk contenpl ated by the waiver. Second, the format of the waiver
is not at all deceptive or difficult to read. Wile sone of the
print is small, it puts in bold letters several attention-getting
words of warning that legal rights are at issue. Finally, CWVH
takes several steps to ensure that each of its guests is aware,
wel |l in advance of the trip, of the requirenment to sign a wai ver as
a condition of heli-skiing with CvH and that CWVH considers the

docunent inportant. These steps include requiring that the
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signature for the waiver be wtnessed separately from the
application form which acconpanied it. These steps add to the
conclusion that the meaning of the waiver is neither obscure nor
unreasonabl e. The very type of conduct alleged to be negligent in
this action is specifically contenplated by the words of the
wai ver . | have no hesitation in finding that the negligence

alleged in this action is covered by the waiver.

@) Unconsci onability

The next question then is, is there any reason why the
contract should not be enforced: |Is the contract for any reason
unconscionable? | find that there is a well established and often
and recently considered |ine of authority in Canada, that generally
speaki ng, such exclusions for liability are not unconscionabl e.
They are not an exanpl e of fundanental breach nor are they void as
agai nst public policy. | have seriously considered this issue in
this case because despite that long Iine of authority, the facts in
this case highlight perhaps sone problens wth that well
established principle. InHarry v. Kreutzinger (1978), 9 B.C.L.R
166 (C. A ) at 177 M. Justice Lanbert stated t he nbst succinct test
for determ ni ng whet her a contract ought to be enforced. He stated
that the "single question"” is "whether the transaction, seen as a
whole, is sufficiently divergent from conmmunity standards of
commercial norality that it should be rescinded.”" 1In Know es v.
Wi stler Ski Corp. (January 14, 1991), Vancouver Registry No.
C900215. (S.C. ) Huddart, J., as she then was, discussed this point
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in a situation apposite of the issues before ne. At page 9 of the
j udgment she sets out the argunents to be net in that case. The

plaintiff in this case nakes all of the sane argunents

The plaintiffs argue that the release agreenent
constitutes an wunconscionable bargain for several
reasons. It is a standard form contract, one sided in
favour of the party who drafted it. There was no
opportunity for negotiations. The parties were in
unequal bargai ning positions. The clause is unusua
because it seeks to exclude all liability. The
procedures involved in executing the contract suggest to
the ski renter that the shop was taking care to adjust
the bindings properly, thereby l|eading the ordinary
renter to believe that the exclusion clause would not
apply to negligence relating to the bindings adj ust nent.
Their counsel enphasized the last reason in the
ci rcunst ances of Ms. Know es, because the technici an had
difficulty wth one of the bindi ngs when he was adj usti ng
it. He says that if renters were aware they were
rel easing clains founded on inconpetence and that those
procedures were a sham no one woul d ski.

Madam Justice Huddart in that case said she could see
nothing in the nature of the Release Agreenent or in the
circunstances in which it was signed divergent from conmunity

standards of commercial norality.

In that case the Court was dealing with a release or
wai ver agreenent in relation to the renting of ski equipnment. It
is clear to nme that neither the agreenent in that case nor the
procedures enpl oyed by the conpany were as specific or careful in
design to bring the neaning of the release to the attention of the

custoner as in this case. However, in that case as in several
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others dealing wth a release in relation to skiing itself and sk

related activities, the Court found no unfairness on the grounds
that there was an inequality in bargaining positions. There, as
here, there was no evi dence of duress, coercion or unfair advantage
resulting fromeconom c or psychol ogi cal need. Here as well there
is nothing in the evidence to support the conclusion that M. Cchoa
woul d not have expected there to be a waiver of negligence in the
wai ver, given the pronotional materials including the risks of
heli-skiing, and his observations of the way in which the activity
of guided heli-skiing was carried out by CvH. It is true that the
pronoti onal material s enphasi zed t hat the gui di ng woul d be careful,
meet a hi gh standard of professionalismand m nimze risks inherent
in the sport of heli-skiing. However, it did not purport to be a
guarantee of no m stakes or lapses in judgnment in the exercise of
skill and judgnment. Reading all the literature and seeing how the
operation was carried out, in fact, M. OCchoa as a reasonable
person would likely have understood the waiver to address the
possibility that human error, even in the formof the exercise of
judgment falling belowthe standard of care in the industry, m ght
occur. If such a thing occurred as an isolated incident, in ny
view, it woul d arguably be negligence but woul d not renove fromthe

contract the very thing being contracted for.

Al'l of the wi tnesses, who were guests and participated in
heli-ski vacations with CvH in the Bugaboos, including during the

week of March 10, 1991 were unaninous in their appreciation for the
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prof essi onal i smdi spl ayed by the CVvH heli-ski operation and all of
the guides. There was no evidence that there was no system for
mnimzing the risk of avalanches inpacting skiers or that
general ly speaking, guides, including the defendants, were not
properly trained or did not adhere to high standards of safety in
gui ding. Thus, there was no evidence fromwhi ch one coul d concl ude
this wai ver sought to renove fromthe contract the very thing being

contracted for, that is, there was no fundanental breach

In the result, | find the waiver valid and sufficient to
exonerate the defendants fromliability for the negligence all eged,
and in the circunstances, the waiver as executed is binding on the

plaintiff.

V. DAMAGES
Because of ny finding that there is no ground upon which
the plaintiff could succeed in damages agai nst the defendants, it

is not necessary to assess danmages.

DI SPCSI TI ON
1) The action agai nst Jocelyn Lang for crim nal negligence

is dismssed.

2) The action against any and all of the defendants in

negligence is dism ssed.
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3) The waiver is valid and if there was a finding of

negligence it would exonerate the defendants of liability.

4) Danages are not assessed as a result of the finding

of no liability on all grounds.

144 Costs may be spoken to, if necessary.

"M M Koenigsberg J."
Koeni gsberg, J.

Vancouver, British Col unmbi a
Sept enber 25, 1996
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